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INTRODUCTION

This article does not attempt to address every change between the pre 7/1/07 rules and the new rules.  This article should not be used a substitute for reading the actual text of the rules.

Many of the rules have only minor changes, such as stylistic changes or reorganization of the rule.  In some rules, the only changes are in the comment.  Some of the wording changes will make a difference in specific circumstances but will probably not have a significant impact, generally.

OVERVIEW

RULE 4-1.0: TERMINOLOGY

In the old rules, the definitions were found in Rule 4-9.1.  Now, they are found in the terminology rule, 4-1.0.

Conflicts – “Informed Consent” and 

“Confirmed in Writing” Requirements

When a waiver of a conflict is obtained, the new rules use the language “gives informed consent” instead of “consents after consultation.”  The comment to Rule 4-1.0(e) explains that no change in substance was intended by this change of terminology.  In many situations, the new rules require that waivers be “confirmed in writing.”  Rule 4-1.0(b) explains that consent is “confirmed in writing” if it is “consent that is given in writing by the person or a writing that a lawyer promptly transmits to the person confirming an oral informed consent.”

RULE 4-1.3: DILIGENCE

The comment notes that the duty of diligence may require that an attorney have a plan for death or disability.  The Missouri Bar has developed a guide for this type of planning.  It can be found online at http://www.mobar.org/3f8a2f55-4407-44a2-ba10-39396c2d790c.aspx .

RULE 4-1.5: FEES

Rule 4-1.5(e) will require that the client agree to the association when fees will be divided between attorneys who are not in the same firm and that the agreement be confirmed in writing.  In the old rule, a writing was only required if each attorney assumed joint liability for the representation.  Under the new rule, the agreement must be confirmed in writing even if the fees will be divided proportionally.

RULE 4-1.6: CONFIDENTIALITY OF INFORMATION

One of the exceptions to an attorney’s duty to maintain confidentiality has been modified and two exceptions that may have been implied under the old rules have been added.  All of the exceptions are still restricted to disclosure of information the attorney reasonably believes to be necessary.  4-1.6(b)(1) will allow disclosure “to prevent death or substantial bodily harm that is reasonably certain to occur.”  Under the old rule this exception was limited to situations in which the disclosure was intended to prevent the client from committing a criminal act.  This change will most clearly apply to a situation in which the attorney believes the client’s actions will involve self harm, including attempted suicide.

The “new” exceptions are found in sections (b)(2) and (b)(4).  They allow an attorney disclose otherwise confidential information in order to seek legal advice about compliance with these rules and to comply with other law or a court order.

RULE 4-1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

Rule 4-1.7 has been reorganized and somewhat reworded.  The essence remains the same.

RULE 4-1.8: CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS

Financial Assistance to Client

Rule 4-1.8(e) has been modified to clarify that the costs of a medical evaluation are expenses of litigation which an attorney may advance.

Sexual Relations with Clients Prohibited

Previously, sex with client situations were handled under the general conflict rules.  New Rule 4-1.8(j) states: “A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.”

Imputed Disqualification
New Rule 4-1.8(k) contains the imputed disqualification provision for conflicts under Rule 4-1.8.  A conflict created by any provision of that rule, other than the prohibition on sexual relations with clients, is imputed to all members of the firm.  Previously, imputed conflicts involving Rule 4-1.8 were addressed in Rule 4-1.10.

RULE 4-1.9: DUTIES TO FORMER CLIENTS

The proposed rule on former clients adds a paragraph about former clients of a firm with which the lawyer was formerly associated.  This provision was previously found in Rule 4-1.10.  It may make it slightly less likely that a conflict will exist by adding the requirement that confidential information acquired be material to the matter.

 SEQ CHAPTER \h \r 1RULE 4-1.12: FORMER JUDGE, ARBITRATOR, MEDIATOR 

OR OTHER THIRD-PARTY NEUTRAL

The new rule adds arbitrators, mediators and other third party neutrals to this rule.

RULE 4-1.15: SAFEKEEPING PROPERTY
Section (b) of the rule makes it clear that an attorney may deposit the attorney’s own funds in the client trust account “for the sole purpose of paying bank service charges on that account, but only in an amount necessary for that purpose.”
Section (c) makes it clearer that fees paid in advance must be deposited into the trust account.

Section (e) makes it clear that even when there are disputed funds, an attorney “shall promptly distribute all portions of the property as to which the interests are not in dispute.”

RULE 4-1.17: SALE OF LAW PRACTICE

Under the new rule it will be possible to sell only a specific practice area and to limit that sale to a particular geographic area.

RULE 4-1.18: DUTIES TO PROSPECTIVE CLIENT

Rule 4-1.18 is completely new.  Previously, these situations were analyzed under Rule 4-1.9.  The “significantly harmful” language in the new rule makes disqualification due to conflict less likely.  The rule will also allow the firm to take a case where a member of the firm is disqualified, under certain circumstances.

RULE 4-2.2: [RESERVED]
The old rule relating to attorneys as intermediaries has been deleted.  Some provisions have been moved to Rule 4-1.7.

 SEQ CHAPTER \h \r 1RULE 4-2.4: LAWYER SERVING AS THIRD-PARTY NEUTRAL

This rule is completely new.  It imposes duties similar to those found in Rule 4-4.3.  Rule 4-2.4(b) states:

A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not representing them. When the lawyer knows or reasonably should know that a party does not understand the lawyer's role in the matter, the lawyer shall explain the difference between the lawyer's role as a third-party neutral and a lawyer's role as one who represents a client.
RULE 4-4.2: COMMUNICATION WITH PERSON 

REPRESENTED BY COUNSEL
The comment makes it clear that it is not permissible to communicate with a represented person without the consent of that person’s counsel, even if the represented person initiates or consents to the communication.

The comment expressly recognizes the option of seeking clarification or, in exceptional circumstances, permission from a court to directly communicate.

The comment has been changed to reverse the current position regarding contact with former employees.  The comment uses the term “constituent.”  It is now permissible to contact former constituents without going through the organization’s counsel, regardless of their role or involvement while they were employed.  If the former constituent is actually represented by counsel regarding the matter, contact must still be through that attorney.

RULE 4-4.3: DEALING WITH UNREPRESENTED PERSON
The language of this rule has been expanded to clarify that an attorney should not give advice to an unrepresented person whose interests are, or have a reasonable possibility of being, adverse to the attorney’s client.

RULE 4-4.4: RESPECT FOR RIGHTS OF THIRD PERSONS

The rule has been expanded to deal with inadvertent receipt situations.  The substance is the same as the existing informal advisory opinions regarding this type of situation.  The second paragraph of the comment explains: 

Rule 4-4.4(b) recognizes that lawyers sometimes receive documents that were mistakenly sent or produced by opposing parties or their lawyers. If a lawyer knows or reasonably should know that such a document was sent inadvertently, then Rule 4-4.4 requires the lawyer to promptly notify the sender in order to permit that person to take protective measures.

RULE 4-6.5: NONPROFIT AND COURT-ANNEXED

LIMITED LEGAL SERVICES PROGRAMS

This rule is entirely new.  The Reporter’s explanation to the ABA Model Rules version of this rule states:

Rule 6.5 is a new Rule in response to the Commission's concern that a strict application of the conflict-of-interest rules may be deterring lawyers from serving as volunteers in programs in which clients are provided short-term limited legal services under the auspices of a nonprofit organization or a court-annexed program. The paradigm is the legal-advice hotline or pro se clinic, the purpose of which is to provide short-term limited legal assistance to persons of limited means who otherwise would go unrepresented.

RULE 4-7.6: POLITICAL CONTRIBUTIONS TO OBTAIN GOVERNMENT LEGAL ENGAGEMENTS OR APPOINTMENTS BY JUDGES

This rule is entirely new.  The annotation to this rule in the ABA Model Rules states:

The practice commonly known as pay-to-play addressed by the Rule is a system whereby lawyers and law firms are considered for or awarded government legal engagements or appointments by a judge only upon their making or soliciting contributions for the political campaigns of officials who are in a position to "steer" such business their way.  The fundamental harm done by a pay-to-play system is the harm that befalls the public when a government official, motivated by campaign contributions, chooses lawyers or law firms that may not be the best qualified to perform legal services on the public's behalf.


CONCLUSION


Although the new rules include some significant changes, most of them will not require major changes in the way attorneys function to comply with the rules.  Probably, the most significant affirmative requirement imposed by the rules is the requirement that waivers be confirmed in writing.  Many of the changes in language are actually just codifications of interpretations that have already been in place in Missouri for some time.

