FAQ’s on FILE RETENTION (updated March 2010)

QUESTION: To whom does the file belong?

ANSWER: The original file belongs to the client, cover to cover.  “The client's files belong to the client, not to the attorney representing the client.  The client may direct an attorney or firm to transmit the file to newly retained counsel.”  In the matter of Cupples, 952 S.W.2d 226, 234 (Mo. banc 1997).  See also, Formal Opinion 115, as amended.
QUESTION: What if a client or former client asks for the file?

ANSWER: A client must be given the original file without charge within a reasonable period of time after request.  However, an attorney is not required to provide the client with items in the file for which the attorney has paid out of pocket, without reimbursement, until the attorney is reimbursed.  An attorney may make a copy of the file for the attorney’s own records at the attorney’s own expense.  Rule 4-1.16(d).
QUESTION: Do the Rules of Professional Conduct specify a time period for which files must be kept, regardless of any arrangement with the client?

ANSWER: No.  The attorney may return the file to the client at any time or may destroy the file, with the client’s consent.  However, records related to funds or other property held by an attorney in connection with a representation shall be kept and preserved for a period of five years after termination of the representation.  Rule 4-1.15(d).  The attorney’s malpractice carrier may have recommendations about how long files or copies of files should be kept.

QUESTION: If an attorney has an old closed file and doesn’t have current contact information for the client, what can I do with the file?

ANSWER: Under Rule 4-1.15(m), an attorney can destroy the file ten years after completion or termination of the representation, with some exceptions.  The ten year time frame is preempted by other arrangements with the client.  Items of intrinsic value may not be destroyed.  If certain other types of matters, listed in the rule, are pending, the file may not be destroyed.  Records related to funds and other property the attorney has held must be kept at least five years under Rule 4-1.15(d), regardless of any arrangements made with the client.

4-1.15  SAFEKEEPING PROPERTY

*     *     *

(m) A lawyer shall securely store a client's file for 10 years after completion or termination of the representation absent other arrangements between the lawyer and client. If the client does not request the file within 10 years after completion or termination of the representation, the file shall be deemed abandoned by the client and may be destroyed.
A lawyer shall not destroy a file pursuant to this Rule 4-1.15(m) if the lawyer knows or reasonably should know that:
        (1) a legal malpractice claim is pending related to the representation;
        (2) a criminal or other governmental investigation is pending related to the representation;
        (3) a complaint is pending under Rule 5 related to the representation; or
        (4) other litigation is pending related to the representation.
Items in the file with intrinsic value shall never be destroyed.
A lawyer destroying a file pursuant to this Rule 4-1.15(m) shall securely store items of intrinsic value or deliver such items to the state unclaimed property agency. The file shall be destroyed in a manner that preserves client confidentiality. 
A lawyer’s obligation to maintain trust account records as required by Rule 4-1.15(a) to (l) is not affected by this Rule 4-1.15(m).
QUESTION: What can I do to prevent this problem from developing in the future?

ANSWER: Cover file retention and destruction in your fee agreement with your client and remind them of the policy at the end of the representation.  Sample fee agreements are available at: http://newsite.mobar.org/48c8f115-cce2-4d17-b98b-39164eca5558.aspx.  It is best not to agree that a file will definitely be destroyed after a certain period of time.  It may not be convenient to destroy the file right at that time or there may be other valid reasons for keeping the file longer.
QUESTION: Does Rule 4-1.15(m) apply to files that were in existence on its effective date?

ANSWER: Yes.  If a representation was completed or terminated ten years or more before January 1, 2005, that file was eligible for destruction on that date, unless other arrangements were made with the client or an exception found in the rules applies.  [January 1, 2005, was the effective date of the original version of the file retention provisions of Rule 4-1.15.]
QUESTION: What are items of intrinsic value?

ANSWER:  It is impossible to give an all encompassing answer to this question.  Original promissory notes, stock certificates, and personal property are examples of items of intrinsic value.  An original Will would be an item of intrinsic value, unless it is no longer valid or the testator has died and the Will can no longer be probated.

QUESTION: How can I make sure I don’t destroy items of intrinsic value?

ANSWER: Various approaches can be used for this.  One approach would be to place all items of intrinsic value in a separate, secure location with a reference to the item and its location in the file.  Another approach would be to distinctively mark any file that contains an item of intrinsic value.  Of course, other methods will also work, including going through each file before destruction.

QUESTION: Where can I store closed files?

ANSWER: They must be stored “securely.”  Whether a particular location is secure will depend on the circumstances.  

QUESTION: How can I destroy files?

ANSWER: Files must be destroyed in a manner that preserves confidentiality.  Again, various approaches will work.  Many shredding companies will give guarantees that items are secure until shredding and will document that.  Burning may also be an option, if it is legal in the area.  Throwing files in a dumpster or the regular trash does NOT comply with the requirements of the rule.

QUESTION: Is it permissible to destroy the paper file and store the file electronically, without client consent?

ANSWER: Yes, with certain conditions and restrictions as described in Formal Opinion 127, set out below.
ADVISORY COMMITTEE

MISSOURI BAR ADMINISTRATION

FORMAL OPINION #115, as amended

ATTORNEY MAY NOT WITHHOLD PROPERTY BELONGING TO HIS CLIENT TO ENFORCE PAYMENT OF FEES OR EXPENSES.  


Question:  May a Missouri Attorney ethically withhold from his client papers, books, documents or other personal property which belong to the client and came to the attorney in the course of his professional employment to enforce payment of fees or expenses owed to the attorney by the client?  


Answer:  It is the opinion of the Advisory Committee that under the Rules of Professional Conduct, such action by an attorney is improper.  The Advisory Committee is of the opinion that the file belongs to the client, from cover to cover, except for those items contained within the file for which the attorney has borne out-of-pocket expenses such as, but not limited to, transcripts.  The attorney may retain those items until such time as he is reimbursed for the out-of-pocket expense and then they must be immediately delivered to the client.  Those items which have commonly been denominated as "work product" of the attorney actually belong to the client because those are the result of services for which the client contracted.  



The basis given for such action by attorneys in Missouri has been the so-called Attorney's Common Law Retaining Lien, said lien having existed in the English Common Law and being recognized in a number of states of which Missouri is not one.  It is strictly a passive lien inasmuch as the attorney has no power to enforce payment other than to embarrass, inconvenience or to cause worry to the client by the withholding of his papers.  The legal question of whether or not the Attorney's Common Law Retaining Lien exists has not been affirmatively answered by the Missouri Courts.  



The Advisory Committee recognizes the Statutory Attorney's Lien created in Missouri by the act of 1901 and it, in no way, is affected by this Opinion.  This Lien is embodied in Sections 484.130 and 484.140 of the Missouri Revised Statutes 1986.  It has been held to give the attorney a lien on the fund or funds produced for the client by his action where he filed a petition or counterclaim and/or where he has given sufficient notice to the defendant of the existence and nature of his contract with the plaintiff.  



Even if the Attorney's Common Law Retaining Lien were deemed to be in existence, the question of the ethical propriety of its exercise must still be answered with reference to the Rules of Professional Conduct.  The situations under which this question normally arise will be where the attorney has withdrawn from the representation of his client or where the client has discharged the attorney because the representation has been completed or prior to the time of the completion of the representation.  For purposes of this discussion, however, the aforementioned situations do not differ inasmuch as Rule 1.15(b) of Missouri Supreme Court Rule 4 states "Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify the client or third person.  Except as stated in this Rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request of the client or third person, shall promptly render a full accounting regarding such property."  Furthermore, Rule 1.16(d) of Rule 4 of the Missouri Supreme Court Rules states that "Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interest, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee that has not been earned.  The lawyer may retain papers relating to the client to the extent permitted by other law."  (Emphasis added)  If a lawyer wishes to keep a copy of the file for his own use or protection, then the lawyer must bear the costs of copying the file.  



The above quoted disciplinary rules require the lawyer to turn over such property to which the client is "entitled".  It could be argued that the disciplinary rules constitute an exception which would include the property over which the lawyer has a recognized lien.  However, in the opinion of the Advisory Committee, for a lawyer to force payment of his fees or expenses by resorting to a lien which can only be effective by causing embarrassment, inconvenience or worry to his client is for the lawyer to act in a manner totally inconsistent with the above-cited disciplinary rules and, further, is inconsistent with the spirit of his professional responsibility.  This is particularly true since other methods are available for use by an attorney for the collection of those fees and expenses to which he may be legally entitled.  

Adopted March 4, 1988

Advisory Committee of the Supreme Court of Missouri

Formal Opinion 127

SCANNING CLIENT FILES

This opinion addresses the issue of destruction of the client's paper file, without client consent, if the firm has a complete electronic version of the file.

 

Formal Opinion 115, as amended, states that the file belongs to the client, cover to cover.  In the Matter of Cupples, 952 S.W.2d 226, 234 (Mo. banc 1997), reinforces the client's ownership of the file.  Rule 4-1.15(j) requires attorneys to maintain the file for a period of ten years, or for such other period as agreed upon with the client.  However, no rule or previous opinion addresses the issue of whether the file may be maintained in electronic form.

 

Several issues must be considered in relation to maintaining the file in electronic form, if the paper file will be destroyed.  Will the electronic storage media have integrity for the period the file must be stored?  During the period in which the file must be stored, will it be accessible using the hardware and software currently available?  Is it permissible to destroy the entire paper file?  How will the file be provided to the client?  If an attorney properly addresses these issues, it is permissible for a client file to be stored solely in electronic format, without obtaining client consent.

 

It is not possible to specify the type of electronic media that may be used for file storage.  The storage media must be established as having archive quality integrity for the entire period that the file must be stored.  Alternatively, the firm must transfer the data to new media, periodically, during the storage period, to ensure the integrity of the data.  The firm must also ensure that software and hardware necessary to access the data will be available during the storage period.  These issues involve knowledge of technology standards and developments.  To the extent necessary, an attorney must consult those with appropriate expertise regarding these aspects of technology.

 

An attorney may destroy most, but not necessarily all, of the paper file, if the file is stored electronically.  Items of intrinsic value may not be destroyed.  Originals that may have legal significance, as originals, during the representation may not be destroyed.  We encourage firms to offer the paper file to the client prior to destruction.
For purposes of accessing the file, the attorney must have the necessary software and hardware available.  However, if the client requests the file, the attorney must provide it to the client in a manner in which the client will be able to access it using commonly used, relatively inexpensive, software and hardware, any time during the ten years the attorney is required to maintain the file or for such other time as the attorney and client have agreed.  Alternatively, the attorney may provide the file to the client in paper format, unless that is contrary to an agreement between the attorney and client.  During or after the ten year or agreed upon period, the attorney must provide the file to the client without charge, except for shipping or delivery charges.

May 19, 2009
RULE 4-1.16 DECLINING OR TERMINATING REPRESENTATION

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.
COMMENT (excerpt)
Assisting the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to mitigate the consequences to the client. The lawyer may retain items for which the attorney has paid out of pocket and has not been reimbursed but may not retain papers as security for a fee. See Rule 4-1.15.

